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nitro-cellulose in substantially different proportions was to produce
a substantially different material, and that is what Mr. Nobel did,
for his discovery patented by the 1888 patent was that by combining
them by a certain method in any proportions between two parts
of the one, to one of the other you could produce a hardish substance
capable of being cut up and used as a propulsive powder. On this
ground I think the patent of 1888 was not anticipated by the patent
of 1875. But when I have to consider the question of infringement
then I must apply as against Mr. Nobel the reasoning that I have
just applied in his favour, and I must point out as against him that
because he discovered he could make a new substance by using
nitro-cellulose, of which a small part was insoluble in ether-alcohol
and mtro-glycerine, it by no means followed that the same or a
similar substance could be obtained by using in the place of the
soluble the insoluble, in which only a small part was soluble in
ether-alcohol and nitro-glycerine. The soluble and insoluble are,
in my opinion, distinct substances, having, as I pointed out above,
distinct properties, and the insoluble cannot, for the purposes of
the plaintiff's patent, be regarded as merely the chemical equivalent
of the soluble. The plaintiff's patent and claim show that he
regarded the two as distinct for the purposes of his invention. This
brings me to the question of infringement. And, as to this, I have
come to the conclusion that there is no infringement. Several
cases were cited to show the canons of construction on which the
Courts have acted in different cases relating to infringement. But
it is not necessary for me to deal with these cases in detail. For I
desire emphatically to state that in my view one principle only
governs all the cases, whether they relate to so-calledmatter patents
or to patents dealing with discoveries, in matters of principle, or
to any other kind of patent. And that principle is this. In order
to make out infringement it must be established to the satisfaction
of the Court that the alleged infringer, dealing with what he is
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